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Example 

- Case no: 740/2016

- Adjudicated date: 2016/11/3

- Court name: The Court of Second Instance

- Case type: Appeals in criminal proceedings

- Litigation object: Aggravated theft; Receiving Stolen Goods

- Cited provision: Article 198(2)(a) of the Criminal Code in conjunction with Article 196(b) of the Criminal Code; Article 227(1) of the Criminal Code; Article 400(2)(c) of the Criminal Procedure Code; Article 40 of the Criminal Code; Article 65 of the Criminal Code; Article 48 of the Criminal Code; Article 13 of the Criminal Code; Article 200 of the Criminal Code; Article 1247 of the Civil Code

- Verdict: First-instance judgment: Defendant A (Appellant A) committed one count of aggravated theft and was sentenced to two years and six months of actual imprisonment, and was also required to compensate the two victims in the amount of HKD 214,850 plus statutory interest; Defendant B was charged with one count of receiving stolen goods and was acquitted. Appellate judgment: The Court of Second Instance held that Appellant A’s grounds of appeal were not sustained and upheld the original judgment; Appellant A was required to pay the litigation costs, a judicial fee of 5 units of account, and remuneration for the appointed defense counsel in the amount of MOP 2,500.

- Remanded for retrial: No

- Procedural measure: Preventive Detention

- Parties opinion: Reasons giving rise to the proceedings: The Public Prosecution Office charged Defendant A with one count of aggravated theft and Defendant B with one count of receiving stolen goods. Appellant A, dissatisfied with the first-instance judgment, lodged an appeal, with the main grounds including: 1. He argued that his conduct did not constitute theft, but should instead constitute the “illegitimate appropriation in case of accession or found property” under Article 200 of the Criminal Code; 2. He alleged that the original judgment contained an obvious error in the assessment of evidence; 3. He alleged that the sentence imposed by the original judgment was excessive and that the failure to suspend the execution of the sentence violated the relevant provisions of the Criminal Code. The Public Prosecution Office and the Assistant Prosecutor General stationed at this Court both considered that the grounds of appeal were not sustained and requested that the appeal be dismissed. Issues in dispute: 1. Whether Appellant A’s conduct should be characterized as “aggravated theft” or the “illegitimate appropriation in case of accession or found property,” and whether he subjectively had the intent to take property belonging to another person. 2. Whether the trial court committed an obvious error in its assessment of evidence, particularly the casino surveillance footage. 3. Whether the sentence imposed on Appellant A by the trial court (two years and six months of actual imprisonment without suspension) was excessive and violated Articles 40, 65, and 48 of the Criminal Code.

- Factual circumstance: Established facts: At approximately 6:44 p.m. on 18 October 2015, victims C and D were gambling at baccarat table No. 2 in the XX area of X Casino. Victim C placed a paper bag containing HKD 250,000 in cash, a Hermès scarf valued at HKD 9,900, a box of SK-II toner valued at HKD 1,600, and a box of Shuuemura cosmetics valued at HKD 350 under the gaming table. At approximately 6:51 p.m. that afternoon, Defendant A (Appellant A) came to the gaming table and stood beside the victims to gamble. At approximately 6:57 p.m. that afternoon, victims C and D left the gaming table to watch at another gaming table behind them, but forgot to take the paper bag and the property with them. After seeing the victims leave, Defendant A sat in victim C’s seat and, knowing that the above paper bag and property belonged to the victims, took them and appropriated them as his own, and carried them out of the casino. At approximately 8:00 p.m. that evening, Defendant A met with Defendant B and handed the paper bag to Defendant B for disposal. At approximately 9:00 p.m. that evening, Defendant B transferred the HKD 250,000 contained in the paper bag, together with his own HKD 18,000, into his Industrial and Commercial Bank of China account in Mainland China through a certain jewelry shop, and discarded the other items in the paper bag. Defendant A’s conduct caused the two victims a total loss of HKD 261,850. Defendant A, acting freely, voluntarily, and consciously, knew that the above property of considerably high value belonged to the victims, but nevertheless took it and appropriated it as his own without the knowledge of the owners and while knowing that they would not consent. Defendant A clearly knew that his conduct was prohibited by law. Defendant A was a first-time offender, was unemployed before being placed in preventive detention, had no educational qualifications, and needed to support his parents, husband, one adult son, and one minor son. Sentencing circumstances: Appellant A was a first-time offender; needed to support multiple family members; was unemployed; had no educational qualifications; the value of the stolen property was considerably high (HKD 261,850); full compensation had not yet been made to the victims; the offence was committed in a casino; the degree of criminal intent was high; the conduct had a negative impact on social order and the image of the city, and the requirements of general prevention were high.

[bookmark: OLE_LINK1]- Verdict reason: Preliminary issue: None. Facts of the case (minor premise): Appellant A (Defendant A), while the victims had temporarily left the gaming table but had not relinquished possession of their property, knew that the paper bag and the property belonged to the victims, but still took them and appropriated them as his own, causing the victims a property loss of considerably high value. Legal basis (major premise): The “aggravated theft” provided for and punishable under Article 198(2)(a) of the Criminal Code in conjunction with Article 196(b) of the Criminal Code requires that the perpetrator, with the intent to appropriate movable property belonging to another person as his own, cause that movable property to leave the actual control of the possessor. The key distinction between this offence and the “illegitimate appropriation in case of accession or found property” under Article 200 of the Criminal Code is that the latter requires the movable property possessed or held by the perpetrator to have come into his possession due to natural forces, mistake, an accidental event, or other circumstances not resulting from his own will, and it is usually lost property whose owner cannot be found. Conclusion: The judge considered that, according to the established facts, Appellant A took the property “while knowing that the above paper bag and property belonged to the victims,” which showed that he knew who the owners of the property were and that the property did not constitute “lost property” from his perspective. Therefore, his conduct did not satisfy the constituent element of “finding” lost property whose owner was unknown under Article 200 of the Criminal Code. By taking the property while knowing who its owners were, Appellant A had the subjective intent to infringe the property of specific victims (at least dolus eventualis), and his conduct caused the property to leave the victims’ actual control, thereby satisfying the constituent elements of the “aggravated theft.” The trial court did not commit any obvious error in determining the facts based on the casino surveillance footage and other evidence, and the conviction was correct. With respect to sentencing, the trial court had fully considered Articles 40, 65, and 48 of the Criminal Code and, taking into account the nature of the offence, the value of the property, the fact that Appellant A was a first-time offender but had not made full compensation, and the high requirements of general prevention in relation to theft in casinos, the sentence of two years and six months of actual imprisonment without suspension was not manifestly inappropriate or excessive and was therefore upheld.

- Comparative opinion: See Pires de Lima and Antunes Varela, “Código Civil Anotado, vol. III, 2a edição, p. 132,” which defines “lost property” as movable property whose owner cannot be found, while, for the finder, movable property that he does not know whether the owner has lost or abandoned is also lost property.

- Judge interpretation: Interpretation of law: The judge interpreted the constituent elements of the “illegitimate appropriation in case of accession or found property” under Article 200 of the Criminal Code. The judge pointed out that the conduct punished by this offense requires the perpetrator to “find” an object belonging to another person due to non-subjective factors (such as natural forces, mistake, or an accidental event), and the object should constitute “lost property” from the perspective of the perpetrator, that is, movable property whose owner cannot be found. The key point in this case was that Appellant A took the property “while knowing that the above paper bag and property belonged to the victims,” which showed that he knew who the owners of the property were, and therefore the property did not constitute “lost property” from his perspective. Because he knew who owned the movable property, Article 1247 of the Civil Code on finding lost property could not apply. His conduct did not constitute the “finding” of lost property whose owner was unknown, thereby excluding the possibility of applying Article 200 of the Criminal Code. On the contrary, his conduct satisfied the characteristic of theft whereby movable property belonging to another person is removed from the actual control of the possessor. Declaration of vote: None.

- Verdict type: Not sustained


