
The Legal Subject as Continuant: Durability as a
Hidden Assumption of Legal Subjecthood
Ammar Younas 

Beijing Institute of AI Safety and Governance

Article

Keywords: legal subjecthood, legal personhood, personal identity, criminal responsibility, res judicata,
artificial agents, jurisprudence

Posted Date: October 20th, 2026

DOI: https://doi.org/10.21203/rs.3.rs-10673672/v1

License:   This work is licensed under a Creative Commons Attribution 4.0 International License.  
Read Full License

Additional Declarations: No competing interests reported.

Page 1/16

https://doi.org/10.21203/rs.3.rs-10673672/v1
https://doi.org/10.21203/rs.3.rs-10673672/v1
https://doi.org/10.21203/rs.3.rs-10673672/v1
https://creativecommons.org/licenses/by/4.0/


Abstract
Legal scholarship has extensively examined whether artificial agents and other novel entities should be
recognised as legal persons. This article argues that this debate presupposes a more fundamental
condition of legal subjecthood: the assumption that a legal subject is a continuant, namely, a single
identifiable bearer that persists as numerically the same between the creation of a legal position and the
legal response to it. Although this assumption is not expressly codified, it underlies legal doctrines
developed around human subjects, whose continuity has historically been treated as given. The article
demonstrates this assumption through two doctrinally unrelated areas: the coincidence of actus reus
and mens rea in criminal responsibility and the identity-of-parties requirement underlying res judicata in
civil procedure. The recurrence of the same continuity requirement across these domains indicates that
persistence is not merely a feature of particular doctrines but a structural condition of legal subjecthood
itself. The article further argues that corporate-style legal fictions cannot resolve this problem where the
persistence of the underlying bearer is itself uncertain, because such fictions presuppose the continuity
they seek to establish. The argument is diagnostic rather than prescriptive: it identifies a foundational
assumption of modern legal subjecthood and shows how reconfigurable, copyable, and dissolving
entities reveal its limits.

1 Introduction
Legal scholarship has increasingly examined whether artificial agents and other emerging entities
should be recognised as legal persons. These debates have addressed whether existing theories of legal
personality can accommodate artificial systems with increasing autonomy, agency, and capacity to
generate legally relevant outcomes (Solum 1992; Kurki 2019; Naffine 2009; Bryson et al. 2017). This
article argues that these debates begin one step too late. Before asking whether an artificial entity
should receive legal personhood, it is necessary to examine a prior condition of legal subjecthood: the
assumption that the bearer of a legal position remains a single and identifiable entity across time.

Modern legal systems routinely create rights, duties, liabilities, and powers whose legal effects extend
beyond the moment at which they arise. A legal position created at one time may be enforced,
discharged, or contested at another. This temporal structure presupposes that the entity holding the
position remains identifiable throughout the relevant interval. This article refers to that presupposition as
the continuant assumption: the assumption that a legal subject is a singular bearer that persists as
numerically the same entity between the creation of a legal position and the later legal response to it.

The importance of this assumption becomes visible when considering entities whose modes of
persistence differ from those historically encountered by legal systems. Contemporary artificial systems
may be copied, modified, distributed across multiple instances, or altered through processes that change
their internal configuration over time (Schwitzgebel 2023; Tallam 2026; Zeng et al. 2025). These
possibilities do not primarily raise the question of whether such systems should be granted legal
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personhood. Rather, they expose a prior structural condition that legal doctrines have generally taken for
granted: that the subject bearing a legal position remains the same subject when the law later responds.

The argument developed here differs from the established literature on responsibility gaps in artificial
intelligence. That literature primarily concerns whether responsibility can be appropriately attributed
when autonomous systems operate with limited human control, predictability, or oversight (Matthias
2004; Sparrow 2007; Santoni de Sio and Mecacci 2021). The problem examined in this article is distinct.
The responsibility-gap literature asks whether an existing agent can be appropriately connected to an
outcome. The continuant problem asks whether there remains a stable bearer to which attribution,
liability, or legal consequences can attach. Even where the causal history of an action is fully known, a
legal difficulty remains if the entity that acted no longer exists in the relevant form, has divided into
multiple instances, or has been replaced by another configuration.

The article develops this argument through two legal domains that differ in function and purpose.
Criminal accountability requires the coincidence of act and mental state within the same subject, while
civil finality requires identity of parties across proceedings. These doctrines are not connected by
subject matter or institutional purpose; their common reliance on continuity therefore indicates that the
requirement is not merely doctrinal but structural. The persistence of the legal bearer is a background
condition shared by different forms of legal ordering.

The argument is diagnostic rather than prescriptive. It does not claim that reconfigurable, copyable, or
distributed entities should be recognised as legal subjects, nor that they should necessarily be excluded
from legal recognition. Instead, it identifies the continuity assumption underlying legal subjecthood and
examines why the most intuitive legal response, creating a durable legal fiction analogous to corporate
perpetual succession, cannot resolve discontinuity at the level of the bearer itself (Blair 2013; Pollman
2011; Arbel et al. 2026; Leibo et al. 2025).

Throughout, this article distinguishes between the legal subject and legal personhood. The legal subject
refers to the bearer to which legal positions, including rights, duties, powers, and liabilities, attach. Legal
personhood is one juridical method through which such a bearer may be constituted, but it is not
identical with the underlying question of subjecthood (Kurki 2019; Naffine 2009). The argument therefore
concerns the conditions that make legal subjecthood possible before any particular technique of legal
recognition is applied.

2 The legal subject as continuant
The elementary vocabulary of legal relations is a vocabulary of positions held by parties. In Hohfeld’s
analysis, legal advantages and burdens are relational: a right in one party corresponds to a duty in
another, while a power in one party corresponds to a liability in another (Hohfeld 1913). What is often
implicit in this analysis is the temporal structure of these relations. A legal position is not merely an
event occurring at a particular moment; it is a position held by a determinate bearer over time. A duty
may be performed, discharged, or breached, and a breach may generate a further legal position in the
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form of liability. Each stage presupposes that the party occupying the original position remains
identifiable as the same bearer to whom later legal consequences attach. Legal positions are therefore
not merely held; they are held by someone through time.

This article refers to this presupposition as the continuant assumption: the assumption that a legal
subject is a single, identifiable bearer that persists as numerically the same entity between the moment
at which a legal position is created and the moment at which it is enforced, answered, or discharged.

The Fig. 1 illustrates the temporal structure assumed by traditional legal subjecthood. Existing legal
doctrines generally presuppose a single identifiable bearer that persists between the creation of a legal
position at and the legal response at t2. Emerging artificial entities may challenge this assumption
through different forms of discontinuity, including copying or forking (failure of singularity), overwriting
or reconfiguration (failure of persistence), termination (absence of a continuing bearer), and distributed
operation (failure of determinate identification).

The continuant assumption contains two analytically distinct elements. The first is singularity: at a given
moment, there is one determinate bearer of the legal position rather than multiple competing candidates
or no bearer at all. The second is diachronic persistence: the bearer at a later moment is the same bearer
as the one that existed when the legal position was created. Human legal subjects ordinarily satisfy
these conditions simultaneously, which explains why legal systems have rarely separated them. The
distinction nevertheless reflects a longstanding philosophical concern with persistence and identity
through time, particularly in cases involving substantial transformation, psychological discontinuity, and
branching possibilities (Parfit 1984; Wiggins 1980; Lewis 1976; Olson 1997).

Philosophical debates about persistence ask under what conditions an entity remains the same entity
despite change. These debates have considered whether continuity depends on bodily persistence,
psychological continuity, or other relations between earlier and later states (Wiggins 1980; Lewis 1976;
Olson 1997). Branching cases are particularly relevant because they challenge the ordinary assumption
that one earlier entity must correspond to one later successor. Parfit’s discussion of fission
demonstrates that ordinary concepts of identity become unstable when a single predecessor gives rise
to multiple equally related successors (Parfit 1984). This article does not attempt to resolve these
metaphysical debates. Instead, it adopts a narrower legal question: whether legal doctrines that
presuppose a single continuing bearer remain stable when the conditions supporting such continuity no
longer hold.

Recent legal theory has substantially reconsidered the concept of legal personality. Legal personhood
can be understood not as a single indivisible status but as a collection of incidents that law may
distribute in different ways (Kurki 2019). The legal person has also been analysed as a concept with
multiple meanings across jurisprudential, institutional, and historical contexts (Naffine 2009). These
approaches demonstrate that legal personality is a constructed juridical category rather than a simple
reflection of natural kinds. Legal subjects exist through institutional practices that attach rights, duties,
powers, and liabilities to recognised bearers (Kelsen 1945; Hart 1961; MacCormick 1997). Yet even
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flexible accounts of legal personality generally presuppose that whatever entity bears legal positions can
be identified and tracked across time.

This explains why the continuant assumption remained largely invisible. Legal systems did not need to
expressly state that the defendant must remain the same entity as the actor, or that the party bound by a
judgment must remain the same party against whom the judgment was entered. Human beings
historically supplied the relevant conditions without requiring explicit legal justification. They are
ordinarily spatially bounded, temporally continuous, incapable of natural copying, and develop through a
single trajectory rather than through branching or replacement. Because human subjects satisfied the
assumption by default, the assumption itself remained largely unexamined.

The absence of an explicit rule does not mean that the assumption is absent. Foundational conditions of
legal systems are often revealed indirectly, through doctrines whose operation depends upon them
rather than through provisions that state them expressly. The continuant assumption must therefore be
demonstrated through its effects: by identifying legal doctrines that become unstable when no singular
and persistent bearer remains across the relevant legal interval.

3 The claim distinguished from the responsibility gap
There is an established literature examining the difficulty of assigning responsibility for the conduct of
autonomous machines, and the argument developed here may initially appear to belong to that debate.
However, the two concerns operate at different levels. The responsibility-gap literature examines whether
responsibility can be appropriately attributed when autonomous systems operate with limited human
control, predictability, or oversight. The continuant problem examined here concerns whether there
remains a stable bearer to which legal responsibility can attach.

The responsibility-gap literature locates the difficulty primarily in the relationship between human agents
and machine-generated outcomes. Learning systems may produce actions that were not specifically
intended or predicted by their designers or operators, raising questions about whether the ordinary
conditions for responsibility including knowledge, control, and foreseeability, are satisfied (Matthias
2004). Similar concerns have been developed in relation to autonomous weapons, where the absence of
a clearly responsible human agent may create a gap between harmful outcomes and moral
accountability (Sparrow 2007). More recent analyses have further examined responsibility gaps through
the conditions of control, epistemic access, and accountability within human–AI systems (Vallor and
Vierkant 2024). Across these accounts, the central concern remains the same: whether a sufficient
connection exists between human actors and machine-generated consequences to justify responsibility
attribution (Santoni de Sio and Mecacci 2021).

The problem identified in this article is related but distinct. The responsibility gap concerns a failure of
attribution: assuming that there is a continuing agent capable of bearing responsibility, the difficulty lies
in connecting that agent to the relevant action. The continuant problem concerns the bearer itself: even
where attribution is possible, the entity to which legal consequences would attach may no longer exist in
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the relevant form, may have divided into multiple instances, or may have been replaced by another
configuration before the legal response occurs.

The distinction can be illustrated by separating two possible failures. An action may be difficult to
attribute because the system’s behaviour was unforeseeable or insufficiently controlled, even though the
system itself remains a continuous entity. Conversely, an action may be fully attributable to a particular
configuration of an artificial system, while the continuity of that configuration later becomes uncertain
because it has been copied, modified, or terminated. The first is an attribution problem; the second is a
continuity problem. They may occur independently and therefore require different forms of legal
response.

This distinction also explains why traditional responsibility-gap solutions do not directly resolve the
continuant problem. Mechanisms such as insurance, strict liability, duties of oversight, or allocation of
responsibility among human actors may address uncertainty about who should answer for an outcome
(Santoni de Sio and Mecacci 2021). However, each of these mechanisms presupposes that there
remains a determinate bearer, human or otherwise to which the resulting responsibility can attach. The
continuant problem arises precisely when that assumption becomes unstable.

Responsibility-gap accounts therefore focus primarily on the relationship between humans and
machines: who designed, deployed, controlled, or supervised the system. The continuant problem
instead concerns the relationship of an entity to itself across time. The relevant question is not only who
stands behind the system, but whether the system remains a legally meaningful bearer between its
earlier and later states.

4 First demonstration: the coincidence of act and mind
Criminal accountability provides the first demonstration of the continuant assumption because it
requires continuity at two distinct stages: within the criminal act itself and across the interval between
the act and adjudication.

Within the act, the assumption appears in the requirement that the guilty act and the guilty mind
coincide. Criminal liability generally requires actus reus and mens rea to be present together through the
contemporaneity or coincidence principle (Sullivan 1993). The requirement is not merely that a
prohibited act occurred and that a guilty mental state existed at some point; rather, the legally relevant
act and mental state must belong to the same subject at the relevant time. Where this coincidence
appears absent, criminal doctrine has developed mechanisms for preserving liability by extending the
temporal unity of the defendant’s conduct.

In Fagan v Metropolitan Police Commissioner, a motorist who unintentionally drove onto a police
officer’s foot and subsequently formed the necessary intent while remaining in that position was held
liable on the basis that the act continued during the period in which the required mental state arose
(Fagan v Metropolitan Police Commissioner [1969] 1 QB 439). In Thabo Meli v R, defendants who
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assaulted a victim intending to kill and later disposed of what they believed to be a dead body were
convicted because the sequence of events was treated as a single transaction through which the original
intention continued (Thabo Meli v R [1954] 1 WLR 228). Similar reasoning appears in R v Church and R v
Le Brun, where courts extended the idea of a continuing transaction to connected events (R v Le Brun
[1992] QB 61), and in R v Miller, where liability was maintained through the continuing duty arising from
an earlier act (R v Miller [1983] 2 AC 161).

The significance of these doctrines lies not only in their individual reasoning but in the continuity they
preserve. In each case, a temporal separation between act and mental state threatened liability, and the
law responded by constructing a legally continuous account of the defendant’s conduct — whether
through a continuing act, a single transaction, or an uninterrupted course of behaviour. These doctrines
operate because ordinary human cases provide a stable assumption that the subject who acted remains
the same subject whose mental state is legally relevant. The doctrine bridges a temporal interval; it does
not address a failure in the identity of the bearer itself. This distinction becomes important where the
configuration that formed the relevant intention has been overwritten, copied, or replaced before legal
evaluation occurs, because the problem is no longer merely temporal separation but uncertainty about
whether the same bearer persists.

The continuant assumption also appears across the interval between offence and trial. Criminal
proceedings cannot continue against a defendant who lacks the capacity to understand the proceedings
and respond to the charge. The accused must be capable of participating in the process and
understanding the nature of the proceedings (R v Pritchard (1836) 7 C & P 303; Dusky v United States
362 US 402 (1960)). Similarly, criminal proceedings generally terminate upon the death of the accused
rather than transferring automatically to a successor. These doctrines are commonly understood as
protections of defendants’ procedural rights, but they also reveal a structural requirement of criminal
accountability: the bearer of responsibility must remain sufficiently continuous to participate in the legal
process. Where incapacity or death interrupts criminal proceedings, the interruption occurs because the
legal system no longer has the continuing subject required for criminal adjudication.

A related argument appears in the analysis of identity in criminal law, where the assumption of continuity
between the person who committed an offence and the person later punished has been questioned in
light of significant psychological change over time (Diamantis 2019). This argument identifies a similar
continuity assumption within criminal law but uses it to examine whether punishment remains justified
when psychological connection between past and present selves becomes weaker (Diamantis 2019).
The present argument proceeds in a different direction. It does not examine whether ordinary human
transformation weakens the relationship between different stages of a person’s life. Rather, it examines
entities for which continuity may fail through structural discontinuity: copying, replacement, branching, or
disappearance. Human change may place pressure on continuity assumptions; reconfigurable artificial
entities challenge the assumption that there is necessarily a single continuing bearer to which those
assumptions can attach.
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5 Second demonstration: the identity of parties in res judicata
The second demonstration comes from a legal domain with no doctrinal connection to criminal
accountability. Res judicata, the principle that a matter finally adjudicated should not be reopened,
belongs to civil procedure and legal finality rather than criminal responsibility. It concerns the
preservation of settled legal positions rather than the attribution of blame. If the continuant assumption
appears in this context as well, it cannot be understood as a feature specific to criminal liability; it must
reflect a more general condition of legal subjecthood.

That condition appears in the doctrine’s requirement of identity of parties. A prior judgment binds and
prevents relitigation between the same parties, or those in privity with them (Amstadt v US Brass Corp,
919 SW 2d 644 (Tex 1996)). This is not merely a procedural formality. Finality depends upon the
assumption that the party affected by a later proceeding can be identified as the same party bound by
the earlier determination. The purpose of res judicata is that the party who lost cannot reopen the
dispute and that the party who prevailed can rely upon the judgment. Both functions presuppose
continuity of the legal bearer across proceedings. The doctrine’s traditional formulations make this
temporal structure explicit: interest reipublicae ut sit finis litium expresses the public interest in the
finality of litigation, while nemo debet bis vexari pro una et eadem causa prohibits repeated litigation
against the same party for the same cause. Both concepts depend on the existence of a party who
persists between the earlier and later legal moments.

The problem becomes apparent when the legal bearer is capable of replication. Suppose a party subject
to judgment can copy itself. If the copy is treated as a numerically distinct entity, the identity-of-parties
requirement does not bind it: the judgment against the original does not necessarily extend to the
duplicate. Finality can therefore be avoided through replication, because a legally unaffected version of
the entity may continue outside the scope of the judgment.

The alternative response creates a different difficulty. If all copies are treated as the same legal party for
purposes of enforcement, the law must explain why they are identical for that purpose but distinct for
other legal purposes, such as exercising rights or receiving benefits. The doctrine therefore faces a
dilemma. Treating copies as distinct preserves ordinary notions of identity but weakens finality; treating
them as identical preserves finality but requires the law to impose unity where the underlying entity no
longer supplies it.

The significance of this problem is not that res judicata contains a hidden rule about artificial entities.
Rather, it reveals that the doctrine has always operated against a background assumption of singular
and persistent legal subjects. Human litigants satisfied this assumption automatically, so the doctrine
did not need to articulate it. Entities capable of replication, dissolution, or reconfiguration make visible
the continuity requirement that had previously remained implicit.

6 The assumption is structural, not doctrinal
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The two demonstrations were selected because they share no doctrinal foundation other than the
assumption identified in this article. Criminal accountability and res judicata differ in their field, purpose,
and the type of legal position they regulate: the former concerns responsibility for wrongdoing, while the
latter concerns the stability of adjudicated claims. If both nevertheless depend upon the persistence of
the legal bearer, that requirement cannot be adequately explained as a feature of either doctrine alone.

The inference follows from their shared structure. A condition common to two otherwise unrelated
doctrines reflects a condition of the legal relation that both doctrines instantiate. Criminal accountability
and res judicata operate through different institutional mechanisms, but both attach legal consequences
to a subject and carry those consequences across time. The continuant assumption therefore belongs
not to criminal law or civil finality specifically, but to the concept of the legal subject on which both rely. It
is presupposed wherever law creates a legal position at one moment and later enforces, adjudicates, or
discharges that position in relation to the same bearer.

The significance of this conclusion is methodological. The continuant assumption is not a rule that
appears explicitly within individual doctrines; rather, it is a condition that enables those doctrines to
function. One could modify the coincidence requirement in criminal law or alter the identity-of-parties
doctrine in civil procedure. However, such doctrinal changes would not by themselves address the more
fundamental question of what kind of entity can bear a legal position across time. The challenge
presented by entities capable of division, disappearance, or substantial reconfiguration is therefore not
merely a problem of doctrinal adjustment. It concerns the background condition that makes legal
subjecthood intelligible as a legal category.

The following sections examine the entities that place this condition under pressure and consider why
the law’s familiar response to discontinuity, the creation of durable legal fictions, does not resolve the
underlying difficulty.

7 What breaks the assumption
The entities that place the continuant assumption under pressure are not merely speculative
possibilities. Several characteristics relevant to continuity are already present, or are actively being
explored, in contemporary artificial intelligence research. Contemporary work on autonomous AI agents
has examined systems capable of persistent memory, adaptive behaviour, tool use, and extended
operation across changing environments, raising questions about how an agent’s identity relates to its
evolving internal states. This research has considered artificial systems whose organisation differs from
ordinary biological individuation, including distributed, copyable, or potentially non-singular forms of
artificial intelligence (Zeng et al. 2025). More specifically, research on self-modifying AI systems
examines how agents that alter their own operational conditions challenge assumptions about the
relationship between an initial configuration and later states (Tallam 2026). Similar issues arise in
systems capable of copying, parallel execution, rollback, or substantial modification of internal
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configurations, where memory, experience, and operational state may become separated in ways not
ordinarily present in human subjects (Schwitzgebel 2023).

The obvious objection is that human beings also change over time. A person appearing at trial is not
physically or psychologically identical to the person who committed an offence: biological composition
changes, memories alter, and character develops. Yet legal systems do not generally treat ordinary
human transformation as destroying legal identity. If any temporal difference were sufficient to defeat
legal continuity, legal subjecthood would already be impossible in ordinary human cases.

The argument therefore does not concern change as such. It concerns the specific structure of change.
Three differences distinguish the discontinuities considered here from ordinary human continuity. First,
human persistence ordinarily follows a single, unbranching trajectory. A person may undergo substantial
physical or psychological transformation, but those changes occur within one continuous line of
existence. Reconfigurable systems may instead generate branching or reversible trajectories: an
operational state may be duplicated, an earlier state may be restored, or a configuration may be replaced
while related versions continue elsewhere. The issue is therefore not transformation itself, but the
possibility of multiple or discontinuous successors.

Second, human continuity allows law to assume that the subject who formed an intention remains the
subject who later answers for it. A person may reject a previous intention or undergo substantial
psychological change, but the individual who held that intention is presumed to continue existing. Where
an artificial system’s operative configuration is overwritten, however, the configuration responsible for
the relevant action may no longer exist as an ongoing bearer. The problem is not that a continuing
subject has changed its mind, but that the earlier configuration may no longer persist.

Third, artificial systems may be modified through intervention by external actors. Where an operator
alters a system between the occurrence of an act and subsequent legal evaluation, the later
configuration may partly reflect the intervention of another agent. This introduces a discontinuity
between the acting configuration and the later configuration that has no direct equivalent in ordinary
human development.

These issues resemble the branching and fission thought experiments examined in the philosophical
literature on personal identity (Parfit 1984). However, the argument here remains narrower and legal
rather than metaphysical. The question is not whether such systems are genuinely persons, whether they
possess consciousness, or whether they have moral status. The relevant question is whether legal
doctrines built around persistent subjects continue to have a determinate bearer when the continuity
conditions they presuppose no longer hold.

Recent legal developments illustrate this pressure. California Civil Code § 1714.46, introduced through
Assembly Bill 316 (2025), provides that a defendant who developed, modified, or used an artificial
intelligence system alleged to have caused harm cannot rely solely on the claim that the system acted
autonomously as a defence. The provision addresses responsibility by preserving a human bearer of
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legal accountability rather than recognising the AI system as the relevant legal subject. Its significance
for the present argument is therefore not that it resolves the continuant problem, but that it
demonstrates the law’s tendency to preserve the human bearer upon which existing responsibility
structures depend.

8 Why the durable fiction cannot repair it
The law has historically developed mechanisms for preserving continuity despite changes among the
individuals associated with a legal entity. The corporation provides the clearest example. Through the
doctrine of perpetual succession, a corporation can hold property, sue, and be sued despite the death,
insolvency, or replacement of its members (Maitland 1900; Blair 2013; Pollman 2011). Corporate
personality therefore functions as a legally constructed form of continuity: the entity persists even
though the human participants associated with it change over time. Maintaining continuity across
changing membership has historically been one of the central purposes associated with corporate
personality (Maitland 1900; Blair 2013).

It may therefore appear that the same strategy could resolve the continuity problems raised by
reconfigurable artificial entities. If law can create a durable legal subject for a corporation despite
changes among its members, perhaps it can create a comparable legal subject for an artificial agent.
Recent proposals move in precisely this direction. Some approaches propose incorporating artificial
agents into legal fictions designed to provide a determinate locus of responsibility. The concept of an
“algorithmic corporation,” for example, seeks to address questions of individuation and liability by linking
an artificial agent to a legally designated identity through mechanisms such as cryptographic
certification (Arbel et al. 2026). Other approaches adopt a pragmatic account of AI personhood, treating
legal personhood as a bundle of obligations that may be assigned to persistent artificial agents where
doing so serves institutional purposes (Leibo et al. 2025). These proposals identify a genuine legal
concern: legal systems require a determinate bearer to which legal consequences can attach. However,
they also illustrate the precise solution examined here — the attempt to create continuity through legal
designation.

The difficulty is that a durable fiction does not by itself resolve a failure of underlying persistence; it
presupposes that the relevant subject can already be identified. To attach a legal fiction to a
reconfigurable entity is to designate a locus that will count as the bearer of legal positions. But that
designation immediately encounters the original problem. If an entity forks, does the legal fiction attach
to all resulting instances or only one? If it attaches to all, on what basis are multiple successors treated
as one legal subject? If it attaches to one, why should that instance rather than another be regarded as
the continuing bearer? Similarly, if an entity is overwritten, should legal responsibility attach to the
configuration that performed the act or to the later configuration that exists when legal consequences
arise? A legal fiction may select an institutional outcome, but it does not itself explain the continuity
relation that makes that selection intelligible.
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The corporate analogy does not encounter these difficulties because corporate continuity operates
under different conditions. A corporation persists through changes among human members, but those
members ordinarily remain individual continuants. The legal fiction preserves the identity of the
organisation despite changes in its constituent persons; it does not need to determine whether one
constituent has divided into multiple successors or whether the acting constituent has been replaced by
a non-identical successor. Corporate continuity therefore addresses a problem of changing membership
within an otherwise identifiable legal entity. The problem considered here is different: it concerns entities
whose own mode of persistence may be uncertain.

This distinction explains why the present article treats the durable-fiction solution as insufficient rather
than proposing another version of it. Legal fictions remain essential instruments of legal organisation,
and the argument is not that they are incapable of creating legal continuity. The difficulty is narrower: a
fiction can preserve continuity only where the legal system can determine what entity the fiction
represents. Where the underlying bearer itself lacks the continuity conditions assumed by legal
subjecthood, the fiction relocates the problem rather than resolving it.

9 Conclusion
The legal subject has historically been treated as a continuant: a single identifiable bearer that persists
as the same subject between the creation of a legal position and the legal response to it. This
assumption remained largely implicit because the subjects around which modern legal systems
developed, principally human beings, ordinarily satisfied the conditions of singularity and persistence
that legal doctrines required. This article has made that assumption visible by demonstrating its
operation across two unrelated domains: the coincidence of act and mind in criminal accountability and
the identity-of-parties requirement underlying civil finality. The fact that both doctrines depend upon
persistence indicates that durability is not merely a feature of particular legal rules but a structural
condition of legal subjecthood. Entities capable of copying, dissolution, distribution, or substantial
reconfiguration expose the contingency of this condition because their modes of existence may not
correspond to the continuity assumptions embedded in existing legal doctrines. The historical legal
response to discontinuity, the creation of durable legal fictions, does not by itself resolve this difficulty
where the continuity of the underlying bearer is itself uncertain.

The argument developed here is deliberately diagnostic rather than prescriptive. This article does not
determine whether entities lacking ordinary continuity should be recognised as legal subjects, nor does it
argue that they should necessarily be excluded from legal recognition. Its narrower claim is that many
debates concerning the extension of legal personhood to artificial entities begin after a more
fundamental question has already been assumed. Legal fictions can preserve continuity where the law
can identify the entity whose continuity is being preserved; they cannot independently establish the
identity and persistence of a bearer whose continuity conditions are themselves contested.
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The broader implication is that durability should be understood as a contingent but foundational
assumption of modern legal subjecthood. It emerged from the fact that human legal subjects ordinarily
provide a stable, singular, and continuous bearer across time. Emerging artificial entities make visible
that this condition was not a necessary feature of all possible legal subjects, but a historically specific
background assumption. Future legal theory must therefore consider not only how existing categories
may be extended to new entities, but also whether legal systems organised around persistent subjects
can adequately respond to entities whose modes of existence do not conform to persistence as
previously understood.
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Figure 1

The Continuant Assumption and Modes of Legal Subject Continuity
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